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Monday, 24 March 2014                                                                            WRN# 14.03.24 

The WRNewswire is created exclusively for AALU Members by insurance experts led by Steve 
Leimberg, Lawrence Brody, Linas Sudzius and AALU Staff. The WRNewswire provides timely 
reports and commentary on tax and legal developments important to AALU members, clients 
and advisors, delivered to your inbox as they happen. 

_________________________________________________________________ 
 
TOPIC: Carrier Improperly Failed to Pay AD&D Benefits 
 
CITE: Ferguson v. United of Omaha Life Ins. Co., et al., No. WMN-12-1035 (D. Md. Mar. 11, 
2014). 
 
SUMMARY: A Maryland federal court recently permitted the estate of an insured to recover 
accidental death insurance benefits under a group policy where the insured, who suffered from 
epileptic seizures, drowned in a public swimming pool.  The group policy terms provided that a 
claim would only be paid if an injury, independent of sickness and all other causes, occurred as a 
result of an accident.  The carrier initially denied the claim for benefits after concluding that the 
injury, the insured’s death, was not independent of sickness as the insured must have experienced 
a seizure that contributed to his death while swimming.  The court found that, regardless of 
whether the insured suffered a seizure prior to drowning, his death was independent of any 
sickness as it was caused solely by the insured’s accidental drowning and not as the result of a 
seizure. 

BACKGROUND: At the time of his death, the insured, John Ferguson, was covered under a 
Group Term Accidental Death and Dismemberment (“AD&D”) policy issued to his employer by 
United of Omaha.  The policy language stated that benefits would be paid “if an employee is 
injured as a result of an Accident, and that Injury is independent of Sickness and all other 
causes.”  Under the definition of “accident” in the policy, it states that an “[a]ccident means a 
sudden, unexpected, unforeseeable and unintended event, independent of [s]ickness and all other 
causes.”   

http://business.cch.com/ild/FergusonvUnitedOmaha.pdf
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After his death, Mr. Ferguson’s estate submitted a claim for AD&D benefits which was denied 
on the basis that his “death was not independent of sickness and all other causes.”  The carrier 
had concluded that Mr. Ferguson had suffered a seizure, which was a cause of his drowning.  
After a lengthy letter writing campaign, and the exhaustion of all administrative appeals, the 
estate filed suit against the carrier and cross-motions for summary judgment were subsequently 
filed after the close of discovery.   

FACTS: On September 15th, 2010, Mr. Ferguson, the insured was swimming at a public pool in 
Glen Burnie, Maryland.  Ferguson swam at this pool regularly to train for his frequent 
participation in marathons and triathlons.  During the course of the evening, another swimmer 
noticed that Mr. Ferguson had stopped moving. Ferguson was subsequently pulled unconscious 
from the pool with the assistance of a life guard and transported to a hospital.  He was treated for 
two and a half weeks, but never regained consciousness.   

Mr. Ferguson had been diagnosed several years earlier with epilepsy and had been receiving 
regular treatment form a neurologist.  He had had a previous seizure episode at the pool in 
February of 2010 that led to a near-drowning and a three day hospitalization.  However, after 
adjustments to his medication, he was cleared to return to the pool by his doctor.  Because of his 
prior history of suffering from epileptic seizures, the police report and hospital admittance 
records indicated that he had a seizure on September 15th that led to his drowning. 

During the pendency of the lawsuit, the carrier maintained its position set forth in the letters as 
its basis for why the claims should be denied.  United of Omaha maintained that the policy 
language precluded a recovery of the death benefits because Mr. Ferguson was believed to have 
suffered a seizure which led to his drowning. Therefore, his death was not independent of 
sickness.  The carrier also articulated a new reason for denying benefits; that Mr. Ferguson’s 
death by drowning was a foreseeable event because of his history of seizures.   

The estate argued that there was no direct evidence of a seizure having taken place and that 
because of his prior history of seizures everyone simply made the assumption that the second 
drowning episode was the result of a seizure.  Therefore, it was unreasonable for the carrier to 
conclude that a seizure was the cause of the drowning.   

RESULT: The court held the parties were not asking the relevant question.  According to the 
court, the relevant question was not whether a seizure (whether he had one or not) was the cause 
of the drowning, but whether a seizure was the cause of his death.  The court utilized a “but for” 
test in concluding that “but for” the drowning Mr. Ferguson would not have died.   

Since there was no evidence that the seizure was a direct cause of Mr. Ferguson’s death, it could 
not be argued that “but for” the seizure Mr. Ferguson would not have died.  In fact, there was no 
evidence that a seizure “would have killed him were he not swimming at the time.”  
Consequently, the estate was entitled to the benefits and summary judgment was granted in its 
favor.   
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It is also worth noting that the estate was also granted its attorney’s fees under the Employee 
Retirement Income Security Act (“ERISA”) based upon  the carrier’s injection of a late 
justification for denying benefits (that the death by drowning was foreseeable), as well as its 
failure to use a more appropriate medical examiner during the administrative level.   

RELEVANCE:  It is not surprising that the “knee-jerk” reaction of the carrier here would be to 
deny benefits because of the existence of a seizure disorder.  However, the carrier’s review was 
superficial at best.  The court’s willingness to look beyond this superficial rejection and conduct 
a lengthy analysis of the policy language and the actual events that led to the insured’s death 
resulted in a positive and just outcome for the family of the insured.  The court was not distracted 
by the possibility that the insured may have had a seizure and concluded, based upon the facts 
that the insured’s death was caused by drowning (an accident) and not a seizure.   

Perhaps the court’s holding, as well as the imposition of attorney’s fees, will cause carriers in 
future claims to conduct more thorough investigations and save the family of deceased insureds 
lengthy legal battles where the claim may ultimately be upheld against the carrier. 

WRNewswire # 14.3.24 was written by James S. Bainbridge, Esquire of The Bainbridge 
Law Firm. 

 
DISCLAIMER  
In order to comply with requirements imposed by the IRS which may apply to the 
Washington Report as distributed or as re-circulated by our members, please be advised of 
the following:  

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT 
CANNOT BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY 
THAT MAY BE IMPOSED BY THE INTERNAL REVENUE SERVICE.  

In the event that this Washington Report is also considered to be a “marketed opinion” 
within the meaning of the IRS guidance, then, as required by the IRS, please be further 
advised of the following:  

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE 
WRITTEN ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU 
SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX ADVISOR.  

_________________________________________________________________ 

The AALU WRNewswire and WRMarketplace are published by the Association for Advanced 
Life Underwriting® as part of the Essential Wisdom Series, the trusted source of actionable 

http://www.thebainbridgelawfirm.com/
http://www.thebainbridgelawfirm.com/
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technical and marketplace knowledge for AALU members—the nation’s most advanced life 
insurance professionals.  


